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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  125 
[FRL  1389-4] 

Ocean  Discharge  Criteria 

agency:  Environmental  Protection 
Agency  ("EPA”). 
action:  Proposed  rule. 

summary:  EPA  proposes  to  establish 
ocean  discharge  criteria  under  Section 
403(c)  of  the  Clean  Water  Act  ("CWA” 
or  "the  Act"),  33  U.S.C.  §  1343(c),  which 
the  Agency  will  apply  in  issuing  and 
reviewing  National  Pollutant  Discharge 
Elimination  System  (“NPDES")  permits 
under  Section  402  of  the  Act,  33  U.S.C. 
1342,  for  discharges  into  the  territorial 
seas,  the  contiguous  zone,  and  the 
oceans. 

DATES:  The  deadline  for  submitting 
comments  is  March  28, 1980.  A  public 
hearing  will  be  held  on  March  21, 1980. 
ADDRESSES:  Comments  should  be  sent, 
in  triplicate  if  possible,  to  the  Deputy 
Assistant  Administrator  (WH-586), 
Office  of  Water  Planning  and  Standards, 
Environmental  Protection  Agency,  401 
M.  St.,  S.W.,  Washington,  D.C.  20460. 

The  public  hearing  will  be  held  at  the 
same  location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Farber,  Office  of  Water 
Planning  and  Standards  (WH-586), 
Environmental  Protection  Agency,  401  M 
St.,  S.W.,  Washington  D.C.  20460,  202- 
472-5746. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  403  was  added  by  the  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972  and  was  retained 
unmodified  in  the  1977  Clean  Water  Act. 
Section  403(c)  provides  that  the  EPA 
Administrator  is  to  promulgate 
"guidelines  for  determining  the 
degradation  of  the  waters  of  the 
territorial  seas,  the  contiguous  zone,  and 
the  oceans,"  with  reference  to  seven 
statutory  criteria.  The  requirements  of 
Section  403  are  among  those  which  a 
discharger  into  these  waters  must  meet 
before  an  NPDES  permit  will  be  issued 
under  section  402(a)(1). 

On  October  15, 1973,  EPA 
promulgated  ocean  dumping  regulations 
under  Section  102(a)  of  the  Marine 
Protection.  Research  and  Sanctuaries 
Act  of  1972  (MPRSA),  as  amended,  as  40 
CFR  Parts  220-227,  (38  FR  28610).  The 
preamble  to  that  regulation  stated  that 
the  promulgated  criteria  were  also  to 
serve  as  ocean  discharge  guidelines 


under  section  403(c).  The  primary  focus 
of  the  1973  regulations  was  on  the  ocean 
dumping  of  waste  material,  including 
sewage  sludges,  aqueous  and  solid 
industrial  wastes  and  dredged  materials, 
from  moving  vessels. 

In  practice,  the  ocean  dumping 
regulations  proved  unworkable  in  many 
respects  as  ocean  discharge  criteria.  At 
the  same  time,  operating  experience 
demonstrated  that  the  ocean  dumping 
regulations  themselves  required 
revision.  EPA  therefore  determined  that 
both  the  ocean  dumping  regulations  and 
the  ocean  discharge  guidelines  should 
be  revised  and  should  be  divided  and 
published  as  two  separate  regulations. 
All  reference  to  Section  403(c)  guidelines 
was  deleted  in  the  revised  ocean 
dumping  regulations,  which  were 
promulgated  on  January  11, 1977  (42  FR 
2468).  Following  that,  however,  EPA 
encountered  substantial  difficulty  in 
developing  revised  ocean  discharge 
guidelines  and  is  without  promulgated 
guidelines  to  date. 

On  June  21, 1979,  Pacffic  Legal 
Foundation  filed  suit  in  United  States 
District  Court  for  the  Eastern  District  of 
California,  seeking,  among  other  things, 
that  EPA  promulgate  revised  Section 
403(c)  guidelines.  Pacific  Legal 
Foundation  v.  Castle,  Civ.  No.  S-79-429- 
PCW.  National  Wildlife  Federation  and 
California  Wildlife  Federation 
intervened  in  the  lawsuit,  also  seeking 
that  EPA  promulgate  revised  guidelines. 
On  October  31, 1979,  the  Court  ordered 
EPA  to  promulgate  the  guidelines,  in 
accordance  with  a  schedule  submitted 
by  the  Agency,  which  provided  that  it 
would  deliver  proposed  ocean  discharge 
guidelines  to  the  Federal  Register  by 
February  6, 1980,  and  final  guidelines  by 
July  30, 1980.  ‘  Pending  repromulgation  of 
the  final  ocean  discharge  guidelines,  the 
Court  ordered  EPA  to  issue  by 
November  9, 1979,  interim  guidelines 
stating  current  Agency  policy  in 
reviewing,  issuing,  or  denying  NPDES 
permits  for  discharges  to  the  territorial 
seas,  the  contiguous  zone,  or  the  oceans. 
The  interim  permitting  guidelines  were 
published  in  the  Federal  Register  on 
November  15, 1979  (44  FR  65751). 

Section  125. 120  Purpose  and  Scope 

The  proposed  ocean  discharge 
guidelines  will  be  used  to  evaluate 
NPDES  permit  applications  for  the 


*  As  EPA  explained  to  the  Court,  the  post¬ 
proposal  timetable  is  based  upon  an  anticipated 
February  13, 1980,  publication  date  for  the  propsoed 
regulations.  Since  the  actual  Federal  Register 
publication  date  is  out  of  the  hands  of  the  Agency,  a 
slight  deviation  in  either  direction  from  the 
February  13  date  may  result  in  a  commensurate 
alteration  in  the  remaining  dates  in  the  timetable, 
including  the  July  30, 1980,  date. 


discharge  of  pollutants  from  a  point 
source  into  the  territorial  seas,  the 
waters  of  the  contiguous  zone  or  the 
oceans.  Additionally,  guidelines  are 
proposed  to  evaluate  conditions  for  a 
general  permit  applicable  to  a  class  or 
category  of  point  sources  discharging 
into  those  waters.  These  guidelines 
serve  to  protect  the  marine  resource  and 
its  uses  from  the  adverse  impact  of 
pollution,  and  to  assure  that  sensitive 
marine  systems  are  protected. 

While  these  regulations  are  entitled 
“guidelines"  or  "criteria”,  they  have  the 
effect  of  mandatory  regulations  because, 
at  any  time  that  promulgated  guidelines  - 
are  in  effect,  no  permit  may  be  issued 
under  402  of  the  Clean  Water  Act 
“except  in  compliance  with  such 
guidelines".  These  guidelines,  from  time 
to  time,  are  referred  to  as  “regulations" 
or  "criteria"  to  avoid  repetition;  these 
terms  are  meant  to  refer  in  all  cases  to 
the  mandatory  guidelines  authorized  by 
Section  403(c).  These  criteria  will,  when 
finalized,  constitute  a  series  of 
requirements  which  complement  the 
othe  regulatory  provisions  of  the  Clean 
Water  Act  and  will,  as  Part  125  Subpart 
M,  be  incorporated,  into  the  revised 
NPDES  regulations  promulgated  June  7, 
1979  (44  FR  32854).  While  it  is  not  the 
intent  of  the  Agency  to  rewrite  all 
NPDES  permits  for  affected  dischargers 
immediately  following  promulgation  of 
the  Subpart  M  guidelines,  the 
regulations  will  be  used  in  evaluating 
applications  for  new,  modiHed,  or 
renewed  permits  as  they  are  submitted. 

Section  403(c)  regulations  apply  in 
addition  to  the  other  applicable  Sections 
of  the  Clean  Water  Act,  and  dischargers 
which  are  covered  by  Section  403  are 
not  exempted  by  that  Section  from  the 
requirements  of  other  Sections  of  the 
Act.  This  is  made  clear  in  several 
Sections  of  the  Act  including  Section 
402(a)(1).  for  EPA-issued  permits,  which 
requires  compliance  with  “sections  301, 
302,  306,  307,  308  and  .403  of  the  Act”, 
and  Section  402(b)(1)(A),  under  which 
State  issued  permits  must  "apply,  and 
insure  compliance  with,  any  applicable 
requirements  of  Section  301,  302,  306, 

307  and  403."  In  addition,  dischargers  to 
the  territorial  seas  must  comply  with 
State  water  quality  pursuant  to  Section 
303  of  the  Clean  Water  Act.  However, 
because  of  the  similarity  of  the 
requirements  of  Section  403(c)  and 
Section  301(h)  of  the  Act,  the  Agency  is 
considering  the  approach  that  an 
applicant  who  meets  requirements  of  a 
Section  301(h)  waiver  will  be  considered 
in  compliance  with  the  Section  403(c) 
regulations.  The  Agency  solicits 
comments  on  such  approach. 
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By  definition,  section  403  applies  only 
to  discharges  seaward  of  the  baseline 
marking  the  landward  boundary  of  the 
territorial  seas  of  the  United  States  (see 
section  502(8),  (9)  and  (10)).  This 
landward  boundary  was  included  to 
provide  consistency  with  MPRSA,  which 
regulates  ocean  dumping  of  materials 
into  the  same  marine  waters.  Congress 
intended  that  the  territorial  seas, 
contiguous  zone  and  ocean  be  provided 
the  same  protection  from  the  point 
source  discharge  of  wastewaters  as 
from  the  dumping  of  waste  materials 
such  as  sewage  sludge.  There  is, 
however,  a  major  difference  in  the 
regulatory  programs  of  the  CWA  and 
MPRSA.  Where  the  holder  of  an  ocean 
dumping  permit  must  comply  only  with 
section  102(a)  of  MPRSA  (which  is 
similar  to  the  language  of  section  403(c) 
of  the  CWA),  and  NPDES  permittee 
discharging  into  the  territorial  seas,  the 
contiguous  zone,  or  the  oceans  must 
comply  not  only  with  the  ocean 
discharge  criteria  under  section  403(c) 
but  with  a  number  of  other  CWA 
provisions,  meant  to  reduce  pollution. 

Because  the  Statute  limits  the  covered 
waters  to  the  territorial  seas,  the 
contiguous  zone  and  the  ocean,  the 
number  of  land  based  dischargers  which 
must  comply  with  section  403(c)  is 
limited.  For  example,  Chesapeake  Bay, 
Boston  Harbor,  New  York  Harbor,  San 
Francisco  Bay  and  Puget  Sound  lie 
inside  the  baseline  so  that  discharges 
into  these  waters  are  not  subject  to 
Section  40^  A  review  of  regional  permit 
files  shows  that  of  the  55,000  existing 
NPDES  permittees,  180  are  land  based 
dischargers  whose  outfalls  enter  the 
territorial  seas  and  beyond.  These  lands 
based  dischargers  include  89  publicly 
owned  treatment  works  (POTlA^s),  71 
industrial  plants  and  20  federal 
facilities. 

In  addition  to  the  land  base 
discharges,  section  403  applies  to  other 
types  of  discharger^into  the  covered 
waters,  most  notably,  oil  and  gas 
exploratory  and  production  platforms. 
The  Agency  has  estimated  that  there  are 
approximately  20,000  such  wells, 
groupecbinto  approximately  2000  NDES 
permittees  or  permit  applicants. 

Section  by  Section  Analysis 

125.121  Definitions 

This  Section  contains  definitions  of 
important  terms  used  in  Subpcnt  M  for 
which  definitions  have  not  been 
provided  in  Section  502  of  the  Act  or 
§  122.3  of  the  NPDES  Revised 
Regulations  (44  FR  32900,  June  7, 1979). 
“Applicant”  refers  only  to  persons 
seeking  individual  NPDES  permits  to 
discharge  pollutants.  Thus,  requirements 


for  application  do  not  apply  to  the 
issuance  of  general  permits. 

“Detection  limit”,  taken  from  EPA’s 
draft  consolidated  permit  application 
forms  (44  FR  34346,  34381  June  14, 1979), 
will  be  used  to  determine  the  minimum 
concentration  of  a  toxic  pollutant 
reported  under  §  125.127. 

The  term  “initial  dilution”  is  the  ratio 
of  the  seawater  to  wastewater  following 
initial  mixing  within  the  mixing  zone. 
The  “initial  dilution”  measiirement  will 
be  used  by  the  Director  to  determine  the 
volume  of  ocean  that  may  be  affected  by 
the  discharge  both  during  the  initial 
mixing  and  transport  and  farther 
dilution  of  the  mixture. 

“Representative  sample"  was 
included  to  provide  a  description  of  the 
wastewater  sample  that  is  collected  and 
analyzed  for  toxic  pollutants.  The 
sample  should  be  taken,  to  the  extent 
feasible,  during  a  period  that  typifies 
normal  operation  of  the  treatment  or 
handling  facility.  Additional  sampling 
(in  separate  discrete  units)  may  be  made 
of  any  discharge  which  is  expected  to 
exceed  the  norm  or  which  contains 
measurable  amounts  of  toxic  pollutants 
included  on  the  toxic  pollutant  list 
below.  In  these  circumstances, 
composite  sampling  over  the  24  hour 
period  would  (blute  any  toxic  material 
such  that  concomitant  toxic  impact 
might  be  obscured. 

The  term  “toxic  pollutant”  means  any 
pollutant  listed  at  M  CFR  401.15  which 
has  been  identified  as  a  toxic  pollutant 
pursuant  to  section  307(a)  of  the  Act 
Dischargers  are  required  to  analyze  for 
these  pollutants  under  §  125.126 
proposed  today.  The  following  is  a 
current  list  of  pollutants  that  have  been 
identified  as  toxic  pollutants: 

Acenaphthene 

Acrolein 

Acrylonitrile 

Aldrin/Dieldrin 

Antimony  and  compounds 

Arsenic  and  compounds 

Asbestos 

Benzene 

Benzidine 

Beryllinm  and  compounds 
Cadmium  and  compounds 
Carbon  tetrachloride 
Chlordane  (technical  mixture  and 
metabolites) 

Chlorinated  benzenes  (other  than 
dichlorobenzenes) 

Chlorinated  ethanes  (including  1,2- 
dichloroethane,  1,1,1-trichloroethane,  and 
hexachloroe  thane) 

Chloroalkyl  ethers  (chloromethyl, 
chloroethyl,  and  mixed  ethers) 

Chlorinated  phenols  (other  than  those  listed 
elsewhere;  includes  trichlorophenols  and 
chlorinated  cresols) 

Chloroform 
2-chlorophenol 
Chromium  and  compounds 


Copper  and  compounds 
Cyanides 

DDT  and  metabolites 
Dichlorobenzenes  (1,2,- 1.3-,  and  1.4- 
dichlorobenzenes) 

Dichlorobenzidine 
Dichloroethylenes  (1,1-  and  1,2- 
dichloroethylene) 

2.4- dichlorophenol 

Dichloropropane  and  dichloropropene 

2.4- dimethylphenol 
Dinitrotoluene 
Diphenylhydrazine 

Endosulfan  and  metabolites  Endrin  and 
metabolites 
Ethylbenzene 
Fluoranthene 

Haloethers  (other  than  those  listed 
elsewhere;  includes  chlorophenylphenyl 
ethers,  bromophenylphenyl  ether,  bis 
(dichloroisopropyl)  ether,  bis 
(chloroetboxy)  methane  and 
polychlorinated  diphenyl  ethers) 
Halomethanes  (other  than  those  listed 
elsewhere;  includes  methylene  chloride, 
methylchloride,  methylbromide, 
bromoform,  dichlorobromomethane, 
trichlorofluoromethane, 
dichlorodifluoromethane) 

Heptachlor  and  metabolites 

Hexachlorobutadiene 

Hexachlorocyclohexane  (all  isomers) 

Hexachlorocyclopentadiene 

Isophorone 

Lead  and  compounds 

Mercury  and  compounds 

Naphthalene 

Nickel  and  compounds 

Nitrobenzene 

Nltrophenols  (including  2,4-diaitrophenot, 
dinitrocresol) 

Nitrosamines 

Pentachloropheool 

Phenol 

Phthalats  esters 

Polychlminatsd  biphenyls  (PCBs) 
Polynuclear  aromatic  hydrocarbons 
(including  benzanthracenes,  benzopyrenes, 
benzofluoranthene,  chrysenes, 
dibenzanthracenes,  and  indenopyrenes) 
Selenium  and  compounds 
Silver  and  compounds 
2,3,7,8-T etrachlorodibenzo-p-dioxin  (TCDD) 

T  etrachloroethylene 

Thallium  and  compounds 

Toluene 

Toxaphene 

Trichloroethylene 

Vinyl  chloride 

Zinc  and  compounds 

125.122  Prohibited  Materials 

This  section  identifies  certain 
materials  whose  discharge  is  prohibited. 
These  materials  are  also  prohibited 
under  the  Ocean  Dumping  Regulations 
(40  CFR  227.5).  The  applicant  must 
demonstrate  that  its  discharge  contains 
none  of  these  materials. 

125. 123  Description  of  Mixing  Zone: 
Dilution  Requirements 

This  section  requires  that  each 
discharger  provide  a  physical 
description  of  the  discharge  system. 
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including  the  environmental  factors  that 
were  considered  in  the  final  selection  of 
the  system.  In  most  cases,  this 
information  should  be  available  to  the 
discharger  from  the  engineering  design 
analysis  of  the  discharge  system.  Using 
the  average  wastewater  flows,  the 
discharger  shall  determine  the  physical 
size  of  the.mixing  zone.  Included  in  the 
analysis  of  the  size  of  the  mixing  zone, 
the  discharger  shall  demonstrate  that 
sufficient  dilution  water  is  available  and 
that  following  initial  dilution  the  diluted 
wastewater  is  transported  and 
dispersed  so  as  not  to  adversely  affect 
areas  of  biological  sensitivity.  In 
determining  the  physical  size  of  the 
mixing  zone,  the  Agency  recommends 
that  mathematical  models  be  used  to 
determine  the  initial  dilution  and  plume 
trajectory  calculations  according  to  the 
procedures  contained  in  A.  M.  Teeter, 
and  D. ).  Baumgartner,  Predictions  of 
Initial  Mixing  for  Municipal  Ocean 
Discharges,  EPA,  Corvallis 
Environmental  Research  Laboratory 
Publication  043,  Corvallis,  Oregon, 
August  1978.  (See  44  FR  34784,  34825n.l, 
June  15, 1979.)  As  an  alternative 
simplified  method  to  compute  the  size 
and  shape  of  the  mixing  zone,  EPA  will 
accept  a  mixing  zone  equal  in  depth  to 
the  depth  of  the  water  over  the  diffuser, 
in  width  to  twice  the  depth  of  the  water 
plus  the  width  of  the  diffuser,  and  in 
length  to  twice  the  depth  of  the  water 
plus  the  length  of  the  diffuser,  with  the 
diffuser  geographically  centered  within 
the  mixing  zone.  The  Agency  anticipates 
that,  for  the  majority  of  land-based 
ocean  outfalls,  the  recommended 
methods  will  be  appropriate  to 
determine  the  mixing  zone  and  other 
requirements  of  §  125.123.  While  these 
procedures  underwent  extensive  review 
during  the  public  comment  period  of  the 
proposed  section  301(h)  regulations,  the 
Agency  solicits  comments  on  their 
applicability  in  this  context.  Readers 
should  note  that  the  term  “zone  of  initial 
dilution"  used  in  the  section  301(h) 
regulations  is  synonymous  with  the  term 
"mixing  zone”  in  these  proposed 
regulations.  Section  125.123  (b)(1) 
provides  a  discharger  the  opportunity  to 
use  alternative  methods  to  describe  the 
mixing  zone.  The  section  301(h)  rules 
provide  a  similar  opportunity  and  list 
alternative  methods  which  give  results 
comparable  to  the  suggested  method 
and  are  therefore  acceptable  to  the 
Agency. 

The  Agency  recognizes  that  the 
methods  to  define  the  mixing  zone 
presented  in  these  regulations  and  those 
promulgated  under  section  301(h)  may 
not  be  appropriate  to  the  wide  range  of 
wastewaters  and  disposal  methods  that 


must  be  regulated  under  section  403(c). 

It  also  recognizes  that  in  some  cases  the 
rapid  dispersal  of  wastewaters  into 
seawater  accomplished  by  a  well 
designed  ocean  outfall  may  not,  because 
of  local  conditions  be  necessary  or 
recommended.  Specifically,  the  Agency 
is  concerned  with  methods  to  determine 
the  mixing  zones  of  heavy  brine  waters 
or  drilling  fluids  that  are  discharged 
from  offshore  oil  and  gas  exploratory 
and  production  platforms.  While  the 
Agency  has  invested  a  considerable 
amount  of  time  and  effort  in  developing 
mixing  zone  models  for  submarine 
outfalls  that  discharge  freshwater 
wastes  into  marine  waters,  the  Agency 
has  not  devoted  a  similar  effort  to 
evaluating  mixing  zones  for  surface 
discharges  or  discharges  of  high  solids 
concentrations.  The  Agency  has 
reviewed,  and  will  continue  to  review, 
alternative  methods  to  define  the  mixing 
zone  for  these  particular  wastes,  but  is 
not  in  a  position  at  this  time  to 
recommend  specific  methods.  The 
Agency  specifically  requests 
commenters  to  identify  possible 
alternative  methods  to  define  mixing 
zones.  The  Agency  anticipates  that 
methods  to  evaluate  mixing  zones  for 
these  types  of  discharges  will  be 
included  in  the  final  regulation.  In  such 
cases  the  Director  shall  approve  the 
alternative  method. 

125.124  Evaluation  of  A/tematives 

A  central  goal  of  the  Act  is  to 
eliminate  the  discharge  of  pollutants 
into  the  navigable  waters.  This  Section 
serves  to  meet  the  requirement  of 
403(c)(1)(E)  and  (F).  The  applicant  must 
analyze  alternatives  to  ocean  discharge, 
including  land-based  alternatives  and 
modifications  that  would  increase  the 
recycling/reuse  of  water  and  reduce  the 
introduction  of  pollutants  into  marine 
waters.  The  requirements  under 
§  125.124(a)  are  also  consistent  with 
those  in  EPA’s  draft  consolidated  permit 
application  form  44  FR  34346,  34373, 

(June  14, 1979).  An  objective  of  this 
Section  is  to  encourage  the  applicant  to 
select  disposal  practices  that  create  a 
minimal  impact  on  the  environment.  The 
applicant  must  analyze  all  alternative 
methods  or  reducing  or  eliminating 
pollutants,  including  the  toxic  pollutants 
identified  in  the  discharge  under 
§  125.126. 

125. 125  Evaluation  of  the  Impact  of  the 
Discharge  on  Marine  Life  and  Marine 
Ecosystems:  on  Esthetic,  Recreational, 
and  Economic  Values:  and  Other  Uses 
of  the  Ocean  « 

Under  this  section  each  ocean 
discharger  is  required  to  prepare  an 
evaluation  of  the  actual  and  potential 


impact  of  its  discharge  on  esthetic, 
recreatioxial  and  economic  values  and 
other  uses  of  the  ocean — essentially  the 
factors  listed  in  section  403(c)(1)(A),  (C) 
and  (G).  The  applicant’s  discharge  must 
not  adversely  affect  the  marine 
ecosystem  so  as  to  limit  the  recreational 
and  commercial  uses  of  the  ecosystem. 

It  is  critical  that  the  discharge  not 
adversely  affect  the  quantity  and  quality 
of  fish  and  shellfish  and  that  sensitive 
aquatic  ecosystems  are  not  harmed  by 
the  discharge  of  pollutants  into  marine 
waters.  Because  there  is  no  practical 
way  of  examining  these  considerations 
in  numerical  terms,  dischargers  will  be 
required  to  prepare  a  narrative 
description  of  the  impact  of  their 
discharge  which  addresses  these  factors 
in  detail.  The  applicant  may  find  the 
Technical  Support  Document  of  the 
301(h)  regulation  a  useful  reference.  In 
determining  whether  a  particular 
discharge  has  an  adverse  impact  on  the 
marine  environment,  the  permitting 
authority  is,  of  course,  free  to  draw  on 
his/his  own  or  other  sources  of 
knowledge  of  esthetic,  recreational  and 
other  conditions  in  the  vicinity  of  the 
outfall.  Under  §  125.130,  the  permitting 
authority  may  request  additional 
information  from  the  discharger 
concerning  any  of  these  items. 

125.126  Toxic  Control  Program 

This  section  requires  the  applicant  to 
submit  a  chemical  analysis  for  the  toxic 
pollutants  included  in  the  Agency’s 
section  307(a)  list,  to  determine  the 
sources  of  toxic  pollutants  in  the 
wastewater,  and  to  provide  an  analysis 
of  programs  that  can  be  initiated  to 
reduce  the  amount  of  identified  toxic 
pollutants  in  the  discharge.  Chemical 
methods  are  provided  in  “Guidelines 
Establishing  Test  Procedures  for  the 
Analyses  of  Pollutants"  (44  FR  69464, 
December  3, 1979).  As  EPA  explained  in 
its  proposed  consolidated  permit 
application  form  regulations,  (44  FR 
34346,  June  1979),  thffcost  of  performing 
these  analyses  is  high.  In  order  to  reduce 
the  cost  and  make  use  of  available  data, 
§  125.126(a)(2)  allows  the  discharger  the 
opportunity  to  substitute  chemical 
analysis  data  from  other  facilities  if 
documentation  can  be  provided  to  show 
that  the  composition  of  the  waste 
analyzed  typifies  that  which  the 
applicant  intends  to  discharge. 

■The  toxics  control  program  provided 
in  this  proposed  regulation  is  similar  to 
that  included  in  the  final  section  301(h) 
regulations.  In  the  development  of  the 
section  301(h)  regulations  the  Agency 
considered  a  number  of  options  to 
determine  the  impact  of  toxic  pollutants 
on  the  marine  environment,  including 
compliance  with  EPA  water  quality 
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criteria  and  performance  of  acute 
bioassays.  Following  review  of 
comments,  the  Agency  determined  that 
the  use  of  criteria  and  laboratory  testing 
along  would  be  difficult  to  answer  the 
extrmnely  complex  questions  of  the 
effect  of  toxic  pollutants  on  marine 
ecosystems.  Therefore,  the  Agency 
adopted  an  alternative  approach  that 
was  included  in  the  final  section  301(h) 
regulations.  This  approach  consisted  of 
a  chemical  analysis  for  toxic  pollutants 
in  the  discharge,  an  identification  of  the 
sources  of  toxic  pollutants,  initiation  of 
programs  to  reduce  toxic  pollutants  in 
the  wastewater,  and  the  determination 
of  the  effect  of  the  toxic  pollutants  on 
the  marine  environment  through  a 
monitoring  program.  The  requirements 
of  the  toxics  control  program  for  each 
permit,  in  addition  to  meeting  the 
requirements  of  403(c),  must  also  comply 
with  Sections  301  and  306  of  the  Act.  In 
most  instances  the  Agency  expects  that 
meeting  the  technology  based 
requirements  imder  section  301  of  the 
Act  or  the  New  Source  Performance 
under  section  306  of  the  Act  will  be 
sufficient  to  assure  compliance  with  the 
requirements  of  section  403(c)  of  the 
Act.  However,  in  the  event  that 
compliance  with  those  technology  based 
controls  are  insufficient  to  meet  the 
requirements  of  403(c).  additional 
controls  will  be  required  to  assure 
protection  of  the  marine  waters. 

In  implementing  section  403(c)(1)(B) 
and  (D),  the  Agency  faces  a  similar 
problem.  A  literal  reading  of  these 
Sections  might  require  that  ail  pollutants 
(conventional  and  toxic)  from  each 
discharger  be  tracked  through  the  entire 
marine  ecosystem — an  unfeasible  task. 
Instead,  the  Agency  has  taken  the  more 
flexible  approach  of  requiring 
identification  of  any  toxic  pollutant  in 
the  discharge,  and,  through  the 
monitoring  program,  determining  the 
impact  of  these  materials  in  both  the 
water  column  and  the  seabed.  The 
Agency  specifically  requests  comments 
on  this  approach  and  request 
commenters  to  recommend  alternative 
approaches  which  the  Agency  can 
include  in  the  final  regulations. 

125.127  Monitoring  Program 

This  section  requires  the  discharger  to 
submit  a  description  of  its  existing 
monitoring  program(s),  a  narrative 
summary  of  the  results  of  the 
program(s),  additional  information  (if 
applicable),  and  a  proposed  monitoring 
system  to  measure  the  impact  of  the 
discharge  on  the  quality  of  the  water 
column  and  seab^.  Specifically,  the 
proposed  monitoring  program  must 
include  procedures  for  determining  the 
bioaccumulative  and/or  persistent 


impact  on  the  aquatic  life  of  any  toxic 
pollutants  identified  in  §  125.126(a)(1). 
These  procedures  are  discussed  in  the 
monitoring  program  section  of  the 
Technical  Support  Document  for  the 
final  section  301(h)  regulations,  which 
may  be  obtained  from  the  office  listed  in 
the  front  of  this  regulation.  EPA 
specihcally  solicits  comments  on  the 
applicability  of  these  procedures  for  use 
in  this  regulation. 

The  Agency  recognizes  that  because 
of  the  wide  range  of  dischargers  which 
are  subject  to  section  403(c),  it  is  not 
possible  to  develop  a  standard 
monitoring  program,  applicable  across- 
the-board.  This  concern  is  also  reflected 
in  revisions  of  the  NPDES  regulations 
issued  June  7, 1979,  by  giving  the  permit 
writer  the  discretion  to  establish  a 
monitoring  program  on  a  case-by  case 
basis.  While  §  125.127,  has  also  been 
written  to  provide  the  NPDES  permit 
authority  with  the  flexibility  to  approve 
a  monitoring  program  based  on  the  ' 
nature  of  a  discharge  and  the  receiving 
waters,  it  should  be  emphasized  that  the 
Agency  considers  the  monitoring 
program  the  key  to  compliance  with 
section  403(c).  Section  125.127(d)  was 
added  to  allow  dischargers  with 
multiple  outfalls,  such  as  oil  and  gas 
platforms,  to  monitor  only  the  most 
sensitive  areas  thus  reducing  the 
monitoring  cost  and  avoiding  a 
duplication  of  information. 

Of  particular  concern  to  the  Agency  is 
the  high  cost  of  compliance  with  the 
monitoring  section  for  small  dischargers, 
particularly  POTWs,  While  the  permit 
writer  is  provided  the  flexibility  to 
approve  individual  monitoring 
programs,  the  cost  of  a  minimal 
monitoriqg  program  may  be  higher  than 
some  small  communities  can  afford.  The 
Agency  is  considering  three  options  for 
reducing  the  monitoring  cost:  eliminate 
monitoring  requirements  based  on  flow; 
eliminate  monitoring  requirements 
based  on  the  amounts  of  toxic  pollutants 
identihed  in  the  discharge;  and  establish 
a  maximum  allowable  cost  based  on  a 
percentage  of  median  income  of  the 
community  that  can  be  applied  to  the 
cost  monitoring.  The  Agency  solicits 
comments  on  these  options  or  other 
options  felt  to  be  appropriate. 

125. 128  Requirements  for  NPDES 
Permit  Issuance 

This  section  sets  forth  the  criteria  for 
issuing  NPDES  permits  for  discharges 
into  the  territorial  sea,  contiguous  zone 
and  oceans.  In  order  to  obtain  an 
NPDES  permit  a  discharger  must  comply 
with  the  requirements  of  §§  125.122  and 
125.123.  The  Director  must  determine 
that  there  are  no  feasible  land  based 
alternatives,  alternative  methods  for 


reducing  or  eliminating  pollutants  in  the 
discharge,  and  alternative  outfall 
locations  or  diffuser  systems  which 
would  result  in  diminished  adverse 
environmental  impact.  The  applicant 
must  demonstrate  that  the  monitoring 
and  toxic  control  programs  are 
adequate,  and  that  the  discharge  will 
have  no  uru'easonable  adverse  impact 
on  esthetic  values  or,  recreational, 
economic  or  other  reasonable  uses  of 
the  ocean.  Section  125.128(b)  provides 
an  exception  to  §  125.128(a).  If  the 
discharger  fails  to  meet  the 
requirements  of  §  125.123  or  §  125.125 
the  applicant  must  demonstrate  that  the 
discharge  will  be  brought  into 
compliance  with  these  guidelines,  or 
adopt  a  land  based  alternative  to  ocean 
discharge  as  soon  as  practicable. 

125. 129  Requirements  for  General 
Permits 

Pursuant  to  40  CFR  122.48,  EPA  or 
states  with  approved  NPDES  programs 
may  issue  general  permits  to  a  class  or 
category  of  minor  dischargers  which — 

(i)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(ii)  Discharge  the  same  types  of 
wastes; 

(iii)  Would  require  the  same  effluent 
limitations  dr  operating  conditions; 

(iv)  Would  require  the  same  or  similar 
monitoring  requirements;  and 

(v)  In  the  opinion  of  the  Director, 
would  be  more  appropriately  controlled 
under  a  general  permit  than  under  an 
individual  NPD^  permit.  EPA  is 
considering  the  issuance  of  a  general 
permit  for  certain  facilities  operating  in 
the  offshore  subcategory  of  the  oil  and 
gas  extraction  point  source  category.  For 
example,  a  general  permit  might  be 
issued  to  exploratory  operations  in  non¬ 
sensitive  marine  areas. 

This  section  ensures  that  any  general 
permit  will  be  issued  only  after 
consideration  of  the  effect  of  the 
discharge  by  the  class  or  category  of 
point  sources  on  the  marine 
environment.  Since  a  general  permit 
may  be  applicable  to  numerous  owner/ 
operators,  conditions  might  not  be 
developed  based  on  individual 
applications.  Portions  of  this  subpart 
which  establish  requirements  for 
individual  applicants  are  not  applicable 
to  the  issuance  of  a  general  permit. 

125. 130  A  utbority  To  Require 
Additional  Information 

This  section  allows  the  NPDES 
permitting  authority  to  require 
information  not  specifically  required 
under  this  part  when,  in  his/her 
judgment,  there  is  insufficient 
information  on  which  to  determine 
whether  the  requirements  of  this  subpart 
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have  been  met  For  example,  the 
permitting  authority  may  request  the 
applicant  provide  additional  analytical 
tests,  including  bioassays. 

Impact  Analysis 

Executive  Order  12044  43  FR 12661 
(March  23, 1978)  requires  EPA  and  other 
agencies  to  perform  Regulatory 
Analyses  of  certain  regulations.  EPA's 
plan  for  implementing  Executive  Order 
12044  44  FR  30968  (May  29, 1979) 
requires  a  Regulatory  Analysis  for  major 
regulations  involving  annual  compliance 
costs  of  $100  million  pr  meeting  other 
specified  criteria.  Where  these  criteria 
are  met,  EPA’s  implementation  plan 
requires  a  formal  Regulatory  Analysis, 
including  an  economic  impact  analysis 
and  an  evaluation  of  regulatory 
alternatives.  The  Agency  has 
determined  that  none  of  the  criteria 
requiring  a  regulatory  analysis  have 
been  exceded  and  therefore,  the 
proposed  regulations  for  ocean 
dischargers  do  not  require  a  formal 
Regulatory  Analysis.  EPA’s  proposed 
regulations  for  implementing  Executive 
Order  12044  also  provide  that  all 
regulations  include  a  Reporting  Impact 
Statement  43  FR  29891  (July  11, 1978). 

The  following  economic  evaluation 
addresses  the  reporting  requirements 
imposed  by  the  proposed  regulations. 

EPA’s  economic  analysis  divides  the 
effected  dischargers  under  the  proposed 
regulation  into  four  subcategories: 
POTWs,  industrial  dischargers,  federal 
facilities,  and  offshore  oil  and  gas  wells. 
This  analysis  has  assessed  the  annual 
costs  of  compliance  for  all  four 
subcategories  with  respect  to  unit  price 
increases  for  production  or  user  cost 
increases  for  POTWs.  The  total  annual 
cost  of  compliance  due  to  this  regulation 
may  reach  ^6.1  million.  With  the 
exception  of  small  POTWs,  the  Agency 
expects  that  no  significant  economic 
impacts  will  result. 

Because  of  the  wide  range  of  size  and 
flows,  and  because  the  impact  of  these 
regulations  on  each  discharger  is 
dependent  on  their  specific  conditions, 
the  costs  for  conversion  to  land 
discharge  is  not  possible  to  estimate. 
Therefore,  in  the  context  of  the 
economic  analysis,  for  POTWs  as  well 
as  for  industrial  dischargers,  no  costs 
w'ere  assumed  for  conversion  to  land 
based  disposal. 

POTWs 

There  are  presently  89  POTWs 
discharging  ITQO  million  gallons  of 
effluent  per  day  into  the  ocean.  These 
POTWs  are  currently  under  the 
regulatory  purview  of  the  NPDES 
permitting  authority.  Under  the 
proposed  regulation,  POTWs  will  be 


required  to  file  evaluations  of  land 
discharge  possibilities,  conduct 
environmental  impact  studies,  and 
conduct  further  monitoring  tests  in 
addition  to  those  required  under  the 
present  NPDES  permit  authority.  An 
economic  analysis  was  conducted  on 
POTWs  affected  by  this  regulation  to 
determine  the  potential  impact  on  user 
charges  currently  paid  by  households 
serviced  by  the  POTW.  EPA’s  analysis 
assumes  that  all  POWTs  subject  to  the 
proposed  regulation  will  incur 
ad^tional  costs.  Additional  average 
annual  cost  for  all  POTWs  discharging 
into  the  ocean  would  be  approximately 
$4.5  million.  'This  reflects  the  annualized 
cost  of  additional  monitoring  over  the  5 
year  life  of  the  permit  as  well  as  the  one 
time  expense  necessary  for  the 
evaluation  of  land  discharge  methods, 
and  the  environmental  impact  analysis. 

User  charges  could  increase  by  $.80 
for  POTWs  discharging  at  5  mgd  and  by 
$.0625  for  POTWs  discharging  at  360 
mgd.  For  the  six  PO'TWs  discharging 
between  0.5  mgd  to  1  mgd,  user  costs 
could  increase  by  $38.00  per  person  per  • 
year.  However,  for  the  25  small  POTWs 
discharging  less  than  0.5  mgd,  user  costs 
could  increase  by  more  than  $80.00  per 
person  per  year  over  the  present  cost  of 
$25  to  $50  per  person.  However.  EPA 
has  not  at  this  time  granted  any 
modification  requests  under  section 
301(h)  of  the  Act.  Because  must  of  the 
information  generated  for  a  section 
301(h)  modiflcation  can  be  utilized  in 
determining  compliance  with  the 
requirements  of  section  403(c).  the 
assumptions  of  the  economic  analysis 
are  likely  to  result  in  overstated  costs 
and  represent  a  worst  case  analysis. 
Furthermore,  in  recent  years  there  has 
been  a  trend  towards  centralization  of 
POTWs  in  many  coastal  areas.  This 
continued  centralization  will  reduce  the 
number  of  ocean  outfalls  thus  lowering 
monitoring  costs  for  those  POTWs  under 
compliance.  This  centralization  will 
reduce  ocean  outfalls  in  the  next  5  years 
and  therefore  further  reduce  compliance 
costs  to  individual  users. 

Industrial  Dischargers 

Under  the  proposed  regulation, 
industrial  dischargers  will  face  the  same 
requirements  as  POTWs.  At  the  present 
time  there  are  71  industrial  operations 
affected  by  these  regulations, 
discharging  approximately  300  million 
gallons  a  day  of  effluent.  EPA  estimates 
that  all  these  dischargers  will  incur 
additional  expense  due  to  this 
regulation.  Total  costs  for  all  industrial 
dischargers  to  comply  with  this 
regulation  may  be  as  high  as  $4.5 
million.  This  reflects  the  annualized  cost 
of  compliance  for  additional  monitoring 


over  the  5  year  life  of  the  permit  as  well 
as  the  one  time  cost  for  the  evaluation  of 
land  discharge  methods  and  the 
environmental  impact  analysis.  _ 

A  detailed  analysis  was  conducted  on 
a  sample  of  industrial  dischargers  on 
both  the  east  and  west  coast  to 
determine  the  potential  price  increase 
that  could  result  due  to  the 
implementation  of  the  proposed 
regulation.  EPA  estimates  that  average 
unit  prices  for  products  produced  will 
generally  increase  less  than  .1%  to 
comply  with  this  regulation.  No 
significant  economic  impacts  are 
expected  due  to  the  requirement  of 
increased  monitoring.  However,  the 
impact  analysis  indicated  that  in  very 
small  plants  with  very  low  flows  the 
possibility  exists  that  some  impacts  may 
result  due  to  compliance  with  the 
proposed  regulation. 

Federal  Facilities 

At  the  present  time  there  are  20 
federal  facilities  expected  to  be  affected 
by  the  proposed  regulation.  These 
facilities  are  discharging  approximately 
108  million  gallons  a  day  of  effluent  into 
the  ocean.  The  majority  of  the  discharge, 
95  mgd,  originates  from  the  strategic  oil 
reserve  construction  site  on  the  Texas 
Coast.  The  remaining  13  million  gallons 
a  day  are  from  a  variety  of  other  small 
sources  e.g..  Defense  Department  and 
Coast  Guard  installations. 

The  total  annual  costs  for  compliance 
imder  the  proposed  regulation  is 
expected  to  be  approximately  $1.2 
million  dollars  with  the  largest 
proportion  being  borne  by  the  area  used 
for  construction  of  the  United  States 
strategic  oil  reserve.  EPA  does  not 
expect  any  signiflcant  economic  impacts 
to  occur  to  these  federal  facilities. 

Offshore  Oil  and  Gas  Operations 

The  basic  assumption  in  this  analysis 
is  that  current  NPDES  permit 
requirements  will  fulfill  the  proposed 
Section  403(c)  regulations  for  all 
operations  except  in  those  areas 
considered  ecologically  sensitive. 
Therefore,  offshore  oil  and  gas 
operations  on  both  the  east  and  west 
coasts  and  in  the  Gulf  of  Mexico  were 
analyzed  to  determine  the  compliance 
costs  which  may  be  incurred  if 
exploration  and  production  is  begun  in 
those  areas  deemed  ecologically 
sensitive. 

Oil  and  gas  operations  which  begin  on 
the  east  coast  in  the  area  known  as  the 
“Georges  Bank”  can  expect  to  incur 
compliance  costs  of  up  to  6.4  million 
dollars  per  year,  after  22  years.  Up  to 
the  22nd  year  costs  are  expected  to  be 
less.  The  22  year  time  frame  is  based  on 
the  assumption  of  establishing  20 
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producing  platforms  in  the  116  tracts 
established  by  BLM  for  lease,  and 
maintaining  this  number  with  new 
exploration  every  year  there  after. 
Currently  64  of  these  tracts  have  been 
leased. 

To  date,  the  132  tracts  leased  in  the 
Baltimore  Canyon  area  show  no 
evidence  of  containing  unique  biological 
habitats.  Therefore,  EPA  assumes  this  to 
be  a  zero  cost  area  under  the  proposed 
Section  403(c]  regulation.  On  the  west 
coast  compliance  costs  are  also 
expected  to  be  zero,  because  the 
approximately  30  platforms  in  existence 
currently  perform  monitoring  which  is 
expected  to  comply  with  the  proposed 
regulations. 

Oil  and  gas  operations  which  begin 
exploration  and  production  in  the  Gulf 
of  Mexico  are  expected  to  incur 
additional  costs  of  up  to  $21.5  million 
per  year,  in  the  approximately  100  tracts 
surrounding  ecologically  sensitive  areas 
such  as  the  “Flower  Gardens.”  Up  to  the 
12th  year  annual  costs  are  expected  to 
be  less.  The  12  year  time  frame  is  based 
on  the  assumption  of  establishing  50 
platforms  and  maintaining  this  number 
with  new  exploration  every  year 
thereafter.  For  the  approximately  2000 
existing  platforms  the  agency  assumes 
the  current  monitoring  effort  to  be 
sufficient  in  meeting  the  requirements  of 
the  proposed  Section  403(c]  regulation. 
Therefore,  no  serious  economic  impacts 
are  expected  with  no  signiHcant 
reduction  in  oil  or  gas  production 
expected.  This  analysis  shows  the  total 
incremental  costs  of  the  proposed 
regulation.  However,  due  to  the  nature 
of  the  requirements  of  this  regulation  it 
is  assumed  that  these  additional 
monitoring  procedures  can  be 
incorporated  into  the  present  procedure 
conducted  under  the  established  NPDES 
permitting  procedure.  Thus,  significant 
economies  of  scale  should  reduce 
estimated  compliance  costs 
significantly,  and  again,  the  analysis 
represents  a  worst  case  estimate  of 
costs. 

In  accordance  with  the  requirements 
under  Section  2(d)(8]  of  Executive  Order 
12044,  the  Agency  intends  to  review  the 
effectiveness  and  need  for  continuation 
of  the  provisions  contained  in  this  action 
no  more  than  five  (5)  years  after  the 
effective  date  of  these  regulations.  In 
particular,  we  will  solicit  comments 
from  affected  parties  with  regard  to 
actual  costs  incurred  and  other  burdens 
associated  with  compliance  and  will 
also  review  environmental  data  to 
evaluate  the  effectiveness  of  the 
regulation  after  it  has  gone  into  effect. 


Dated:  February  5, 1980. 

Barbara  Blum, 

Acting  Administratot. 

A  new  Subpart  M  is  prepared  to  be 
added  to  Part  125  to  read  as  follows: 

PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

Subpart  M— Ocean  Discharge  Criteria 

Sec. 

125.120  Purpose  and  scope. 

125.121  Definitions. 

125.122  Prohibited  materials. 

125.123  Description  of  mixing  zone;  dilution 
requirements. 

125.124  Evaluation  of  alternatives  to  and 
modifications  of  discharge. 

125.125  Evaluation  of  the  impact  of  the 
discharge  on  marine  life  and  marine 
ecosystems;  on  esthetic,  recreational, 
and  economic  values;  and  other  uses  of 
the  ocean. 

125.126  Toxic  control  program. 

125.127  Monitoring  program. 

125.128  Requirements  for  NPDES  permit 
issuance. 

125.129  Requirements  for  general  permits. 

125.130  Authority  to  require  additional 
information. 

Authority:  Sec.  403(c)  of  the  Ocean  Water 
Act,  33  U.S.C.  1343(c). 

Subpart  M— Ocean  Discharge  Criteria 

§  125.120  Purpose  and  scope. 

(a)  This  subpart  establishes  guidelines 
for  evaluating  applications  for  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  for  the  discharge  of 
pollutants  from  a  point  source  into  the 
territorial  sea,  the  waters  of  the 
contiguous  zone,  or  the  oceans. 
Guidelines  are  also  established  for 
developing  general  permits  applicable  to 
a  class  or  category  of  point  sources 
discharging  into  those  waters. 

These  guidelines  are  promulgated 
under  the  authority  of  section  403(c]  of 
the  Clean  Water  Act,  33  U.S.C.  1343(c) 
which  provides,  in  pertinent  part,  that: 

(1)  The  Administrator,  shall,  within  one 
hundred  and  eighty  days  after  enactment  of 
this  Act  (and  from  time  to  time  thereafter), 
promulgate  guidelines  for  determining  the 
degradation  of  waters  of  the  territorial  seas, 
the  contiguous  zone,  and  the  oceans,  which 
shall  include: 

(A)  the  effect  of  disposal  of  pollutants  on 
human  health  or  welfare,  including  but  not 
limited  to  plankton,  Hsh,  shellfish,  wildlife, 
shorelines,  and  beaches; 

(B)  the  effect  of  disposal  of  pollutants  on 
marine  life  including  the  transfer, 
concentration,  and  dispersal  of  pollutants  or 
their  byproducts  through  biological,  physical, 
and  chemical  processes;  changes  in  marine 
ecosystem  diversity,  productivity,  and 
stability;  and  species  and  community 
population  changes; 


(C)  the  efrect  of  disposal  of  pollutants  on 
esthetic,  recreation,  and  economic  values; 

(D)  the  persistence  and  permanence  of  the 
effects  of  disposal  of  pollutants; 

(E)  the  effect  of  the  disposal  at  varying 
rates,  of  particular  volumes  and 
concentrations  of  pollutants; 

(F)  other  possible  locations  and  methods  of 
disposal  or  recycling  of  pollutants  including 
land-based  alternatives;  and 

(G)  the  effect  on  alternate  uses  of  the 
oceans,  such  as  mineral  exploitation  and 
scientibc  study. 

§125.121  Definitions. 

For  the  purpose  of  this  Subpart: 

(a)  “Applicant”  means  any  person 
applying,  as  required  by  §  122.64  of  the 
Consolidated  Permit  Regulations  (44  FR 
24286,  June  14, 1979),  for  an  individual 
permit  to  discharge  pollutants  into  the 
waters  of  the  territorial  sea,  the 
contiguous  zone,  or  the  ocean. 

(b)  “Detection  limit”  means  the  lowest 
concentration  of  a  substance  that  has  a 
signal-to-noise  ratio  of  five-to-one  or 
less. 

(c)  “General  permit”  means  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  issued  to  a  class  or 
category  of  dischargers  pursuant  to  40 
CFR  122.48. 

(d)  “Individual  permit”  means  an 
NPDES  permit  issued  to  an  applicant 
who  owns  or  operates  a  point  source. 

(e)  “Initial  dilution”  means  the 
average  dilution  that  a  discharge  has 
achieved  with  the  seawater  during  the 
period  of  convective  ascent  through  the 
surrounding  ocean  water. 

(f)  “Mixing  zone”  means  the  zone  of 
initial  dilution  surrounding  or  adjacent 
to  the  end  of  the  outfall  pipe  or  diffuser 
pipe  ports,  or  a  mixing  zone  defined  in 
connection  with  State  standards. 

(g)  “Ocean  discharge”  means  a 
discharge  through  an  ocean  outfall  into 
the  territorial  seas,  the  contiguous  zone 
or  the  ocean. 

(h)  “Ocean  outfall”  means  any  point 
source  from  which  pollutants  are 
discharged  into  the  waters  of  the 
territorial  sea,  contiguous  zone  or  the 
ocean. 

(i)  “Representative  sample”  means, 
for  continuous  discharge  systems,  a  flow 
proportional  24  hour  composite  sample 
with  incremental  sample  collected 
hourly  and,  for  batch  discharge  systems, 
a  time-composite  sample  whose  interval 
is  selected  to  typify  the  waste  discharge 
over  the  length  of  the  discharge. 
Additionally,  there  may  be  selective 
sampling  of  effluent  which  may  differ 
significantly  from  the  norm  of  the 
composite  or  which  contains 
measurable  amounts  of  any  component 
from  the  toxic  pollutant  list. 

(j)  “Toxic  pollutants”  means  a 
pollutant  listed  at  40  CFR  401.15  which 
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has  been  identified  as  a  toxic  pollutant 
pursuant  to  Section  307(a)  of  the  Act. 

§  125.122  Prohibited  materials. 

No  NPDES  permit  shall  be  issued  for  a 
discharge  into  the  territorial  seas,  the 
contiguous  zone  or  the  ocean  unless  the 
applicant  demonstrates  that  the 
discharge  does  not  contain  persistent 
materials  which  may  float  or  remain  in 
suspension  in  the  ocean  in  such  a 
manner  that  they  may  interfere 
materially  with  fish,  shellfish,  or 
wildlife,  or  with  recreation  and  other 
legitimate  uses  of  the  ocean. 

§  1 25. 1 23  Description  of  mixing  zone; 
dilution  requirements. 

(a)  The  applicant  shall  provide  a 
physical  description  of  the  outfall 
diffuser  and  siting  conditions,  and  of  the 
environmental  factors  that  were 
considered  in  their  selection. 

(b)  The  applicant  shall  provide  a 
physical  description  of  the  mixing  zone, 
including  the  initial  dilution,  using  the 
EPA  recommended  procedures  unless: 

(1)  The  applicant  can  demonstrate,  to 
the  satisfaction  of  the  NPDES  permitting 
authority,  that  other  methods,  including 
the  applicable  State  mixing  zone 
procedure,  will  produce  results  that  are 
in  general  agreement  with  the  results 
using  the  EPA  recommended  methods; 
or 

(2)  Where  due  to  the  nature  of  the 
discharge,  such  as  high  density  wastes 
or  surface  discharge  systems,  the  use  of 
buoyancy  plume  models  to  define  the 
mixing  zone  is  not  applicable,  the 
Director  approves  an  appropriate 
alternative  method  to  define  the  mixing 
zone. 

(c)  The  applicant  must  demonstrate 
that: 

(1)  Dilution  water  is  supplied  to  the 
mixing  zone  where  entrainment  takes 
place  in  an  amount  equal  to  the 
discharge  flow  times  the  initial  dilution 
and; 

(2)  Following  initial  dilution,  the 
partially  diluted  discharge  is  transported 
and  dispersed  so  as  not  to  adversely 
affect  areas  of  biological  sensitivity. 

§  125. 124  Evaluation  of  alternatives  to  and 
modifications  of  discharge. 

The  applicant  shall  provide  an 
analysis  of  the  alternatives  to  and 
modifications  of  its  existing  or  proposed 
discharge,  which  shall  include: 

(a)  A  description  of  the  processes 
contributing  to  the  discharge  and  the 
pollution  control  technologies  and 
practices  currently  in  use,  including 
inplant  recycle  and  reuse  of  wastewater 
streams: 

(b)  Currently  available  land-based 
alternatives  to  ocean  discharge, 


including  land  treatment,  deep  well 
injection,  incineration,  land  application, 
recycling/reuse  of  waste-water 
(including,  where  aplicable,  additional 
treatment  of  the  waste  stream  to  ' 
prepare  it  for  land-based  disposal); 

(c)  The  relative  environmental  risks 
and  impacts  of  implementing  each  land 
based  alternative  as  opposed  to  ocean 
discharge  (including  both  long  and  short 
term  impacts); 

(d)  Alternative  methods  of  reducing  or 
eliminating  pollutants,  including  the 
toxic  pollutants  identified  in  §  125.126  in 
the  discharge,  including  in  plant 
controls,  process  modifications,  best 
management  practices,  and,  for  publicly 
owned  treatment  works  only, 
pretreatment  or  other  source  control 
programs; 

(e)  Potential  reduction  of 
environmental  impact  by  discharging  at 
varying  rates,  volumes,  and 
concentrations  of  pollutants;  and 

(f)  The  economic  feasibility  (including 
energy  requirements)  of  implementing 
each  alternative. 

§  1 25. 1 25  Evaluation  of  the  impact  of  the 
discharge  on  marine  life  and  marine 
ecosystems,  on  esthetic,  recreational,  and 
economic  values,  and  other  uses  of  the 
ocean. 

The  applicant  shall  provide  analyses 
of  the  effect  of  the  discharge  on: 

(a)  Esthetic  values  of  the  marine 
ecosystem,  including  but  not  limited  to 
impacts  on  shorelines,  landmarks, 
vegetation,  water  color,  visibility 
impacts  by  visible  characteristics  of 
wastes,  odors,  and  algae  problems; 

(b)  Existing  or  potential  recreational 
and  commercial  fishkig,  including  both 
finfishing  and  shellfishing,  with  specific 
reference  to: 

(1)  State,  Federal,  or  local  restrictions 
on  the  harvesting  or  human  consumption 
of  shellfish  or  finfish; 

(2)  State,  Federal,  or  local  limitations 
on  the  concentrations  of  toxic 
pollutants,  pesticides  or  other 
substances  in  edible  fish  and  shellfish 
harvested  from  within  the  area  of 
impact; 

(c)  Recreational  boating,  swimming, 
diving,  wading,  and  picnicking  and 
sports  activities  along  shorelines  and 
beaches  including  any  State,  Federal,  or 
local  restrictions  on  water  contact 
sports  or  other  activities; 

(d)  Marine  flora  and  fauna  such  as 
vertebrate  and  invertebrate  species. 
Effects  which  the  applicant  shall 
consider  include  the  impact  on  nutrition, 
breeding,  migration,  spawning,  or 
introduction  of  undesirable  plant  or 
animal  species; 

(e)  Special  aquatic  sites  including,  but 
not  limited  to.  sanctuaries  and  refuges. 


parks,  national  and  historical 
monuments,  national  seashores, 
wilderness  areas,  and  coral  reefs; 

(f)  Mineral  and  hydrocarbon 
exploration  and  development;  and 

(g)  Scientific  research  in  the  area  of 
the  discharge. 

§  125.126  Toxic  control  program. 

(a)  The  applicant  shall  submit: 

(1)  A  chemical  analysis  of  a 
representative  sample,  as  defined  in 

§  125.121(i)  of  the  discharge  for  the  toxic 
pollutants  defined  in  §  125,121(j)  or; 

(2)  Substitute  chemical  analysis  data 
if  the  applicant  provides  documentation 
to  show  that  the  composition  of  the 
waste  analyzed  typifies  that  which  the 
applicant  is  or  intends  to  discharge. 

(b)  In  complying  with  paragrah  (a)  the 
applicant  shall: 

(1)  For  the  chemical  analysis,  use  the 
procedures  "Guidelines  Establishing 
Test  Procedures  for  the  Analysis  of 
Pollutants"  40  CFR  Part  136,  December 
3, 1979. 

(2)  Provide  quality  control  data 
collected  during  the  analysis  of  the 
sample  and, 

(3)  Report  all  data  that  is  equal  to  or 
exceeds  the  detection  limit,  as  defined 
in  §  125.121(b). 

(c)  The  applicant  shall  provide  an 
analysis  of  the  sources  of  toxic 
pollutants  identified  in  paragraph  (a)  of 
this  section. 

(d)  The  applicant  shall  include  in  the 
analysis  required  in  Section  125.124(d) 
of  this  subpart,  the  programs  that  can  be 
initiated  to  reduce  the  amount  of 
identified  toxic  pollutants  in  the 
discharge. 

§  125.127  Monitoring  program. 

The  applicant  shall  submit: 

(a)  A  description  of  the  ongoing  or 
past  chemical  and  biological  monitoring 
program  on  the  discharge  and/or  the 
receiving  water: 

(b)  A  summary  of  the  results  of  such 
programs: 

(c)  A  summary  of  additional 
monitoring  data,  if  available,  which 
typifies  both  the  applicant's  discharge 
and  receiving  water;  and 

(d)  Considering  the  information 
presented  in  paragraphs  (a),  (b),  and  (c), 
of  this  section,  a  description  of  a 
proposed  monitoring  program,  where 
necessary  to  measure  the  impact  of  the 
discharge  on  the  water,  sediment  and 
biological  quality  of  the  receiving  water, 
including  procedures  to  measure  the 
bioaccumulative  and/or  persistent 
impact  on  the  aquatic  life  for  the  toxic 
pollutants  identified  in  §  125.126(a)(1).  In 
instances  where  the  applicant  has 
multiple  ocean  outfalls,  the  applicant 
may,  with  the  approval  of  the  Director, 
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submit  a  modified  monitoring  program 
that  measures  only  the  impact  of  the 
most  environmentally  significant 
discharge  based  on  quality  of  the 
discharge  and  sensitivity  of  the 
receiving  water. 

S  125.128  Requirements  for  NPDES  permit 
issuance. 

(a)  For  the  issuance  of  an  NPDES 
Permit  the  following  requirements  must 
be  met: 

(1)  The  applicant  demonstrates,  to  the 
satisfaction  of  the  Director,  that  the 
discharge  meets  all  the  requirements  of 
§§  125.122  and  125.123  of  this  subpart; 

(2)  The  Director  determines  that  there 
are  no  feasible  land-based  alternatives 
to  ocean  disposal  available  to  the 
applicant  which  would  result  in 
diminished  adverse  impact  on  or 
potential  risk  to  other  parts  of  the 
environment;  that  there  are  no  feasible 
alternative  methods  for  reducing  or 
eliminating  pollutants  in  the  discharge; 
and  that  there  are  no  feasible 
alternative  outfall  locations  or  diffuser 
systems  which  would  result  in 
diminished  adverse  impact  on  or 
potential  risk,  to  the  marine 
environment; 

(3)  The  Director  determines  that  the 
discharge  will  have  no  unreasonable 
adverse  impact  on  the  marine 
environment  or,  on  esthetic  values  or, 
recreational,  economic  or  other  uses  of 
the  ocean  under  §  125.125; 

'  (4)  The  applicant  demonstrates  to  the 

satisfaction  of  the  Director  under 
§  125.126  that  the  applicant  has 
adequate  program(s]  to  reduce  or 
remove  the  identified  toxic  pollutants 
from  the  discharge; 

(5)  The  applicant  demonstrates  to  the 
satisfaction  of  the  Director  under 
§  125.127  that  the  applicant's  monitoring 
program  is  sufflcient  to  measure  the 
impact  of  the  discharge  on  the  water, 
sediment,  and  biological  quality, 
including  analysis  of  the 
bioaccumulative  and/or  persistent 
impact  on  aquatic  life  of  those 
pollutants  measured  in  §  125.126. 

(b)  Notwithstanding  the  foregoing 
paragraph,  if  an  ocean  discharger 
cannot  comply  with  the  requirements  of 
§  125.123,  or  if  the  NPDES  permitting 
authority  determines  that  the  discharge 
would  adversely  affect  esthetic  values 
or,  recreational,  economic  or  other  uses 
of  the  ocean  under  §  125.125,  or  that 
there  are  no  feasible  alternatives  under 
§  125.124  that  are  immediately  available, 
the  permitting  authority  may  issue  a 
NPDES  permit  for  such  discharge,  on  the 
condition  that  such  permit  shall  include 
a  schedule  for  the  development  and 
implementation,  as  soon  as  practicable. 


of  a  plan  which  requires  compliance 
with  §§  125.123, 125.124,  and  125.125. 

§  125.129  Requirements  for  general 
permits. 

Before  issuing  a  general  permit  in 
accordance  with  40  CFR  122.48,  the 
Director  shall  consider  the  impact  which 
the  discharge  by  a  class  or  category  of 
point  sources  will  have  on  the  marine 
environment,  on  esthetic,  recreational 
and  economic  values,  or  on  other  uses  of 
the  ocean  and  shall  consider  whether 
the  discharge  will  contain  any 
prohibited  materials  specified  in 
§  125.122.  The  Director  may  waive  the 
other  requirements  of  Subpart  M  with 
respect  to  dischargers  subject  to  the 
general  permit. 

§  125.130  Authority  to  require  additional 
information. 

The  NPDES  permitting  authority  may 
require  information  not  specifically 
described  under  this  where  in  his/her 
judgment  there  is  insufHcient 
information  on  which  to  determine 
whether  a  discharge  meets  the 
requirements  of  this  Subpart. 
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